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DECLARATION OF CASSANDRA L. SETO 

I, Cassandra L. Seto, declare and state: 

1. I am a partner at the law firm of O’Melveny & Myers LLP, counsel of 

record for defendant Sirius XM Radio Inc. (“Sirius XM”) in the above-entitled 

action.  I make this declaration in support of Sirius XM’s Oppositions to Plaintiffs’ 

Motions in Limine Nos. 1-3, 11, 12, and 13.  I have personal knowledge of the 

matters set forth in this declaration, and if called to testify thereto, I could and 

would do so competently. 

2. Attached hereto as Exhibit A is a true and correct copy of the June 24, 

2014 Expert Report of Michael J. Wallace disclosed in the related Florida case, Flo 

& Eddie, Inc. v. Sirius XM Radio Inc., Case No. 13-cv-23182 (S.D. Fla.).  

3. Attached hereto as Exhibit B is a true and correct copy of the 

September 21, 2016 Supplemental Expert Report of Michael J. Wallace. 

4. Attached hereto as Exhibit C is a true and correct copy of relevant 

excerpts from the transcript of the April 20, 2015 deposition of Mr. Wallace.  

5. Attached hereto as Exhibit D is a true and correct copy of relevant 

excerpts from the transcript of the October 7, 2016 deposition of Mr. Wallace.   

6. Attached hereto as Exhibit E is a true and correct copy of a news feed 

from Sirius XM’s Facebook page announcing Mr. Kaylan’s appearance on Sirius 

XM’s Freewheelin’ broadcast on April 25, 2013.  Sirius XM will lodge herewith a 

true and correct copy of an audio recording of that appearance, which Sirius XM 

designates as Exhibit F.  During that appearance, the following exchange between 

Mr. Kaylan and Sirius XM DJ “Chris T.” took place: 

Howard Kaylan:  They figured out a way to do it.  I know that for us as the 

Turtles we see more money now from BMI and reporting agencies than we have 

in the last 20 years of trying to sell hard copies of our music.  Now downloads 

are common, uh satellite radio has helped a great deal.  Internet downloads have 

helped a great, great deal.  So instead of record stores, yeah you’re right, bitch 
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and moan, there isn’t a Tower Records anymore.  But the convenience of 

owning everything you want, you know with the touch of your iPhone button,— 

Chris T.:   Yes 

Howard Kaylan:  Is the price that we pay for technology.  And if you want to 

hear it the right way, buy our stuff on vinyl.  We’re putting everything out again 

on vinyl.  And in fact releasing a lot of the stuff on 45s again.   

 7. Attached hereto as Exhibit G is a true and correct copy of relevant 

excerpts from the transcript of the June 6, 2016 deposition of Bob Irwin of 

Sundazed Records.  

 8. Attached hereto as Exhibit H is a true and correct copy of relevant 

excerpts from the transcript of the May 25, 2016 deposition of Tommaso 

Gramulglia of Hindsight Records. 

 9. Attached hereto as Exhibits I, J, K, L, and M are true and correct 

copies of email communications between Sirius XM program director Lou Simon 

and DJ Bruce Morrow, and Cary E. Mansfield of Varese Sarabande Records, LLC 

dated between April 5, 2015 and July 5, 2016.  

I declare under penalty of perjury under the laws of the United States that the 

foregoing is true and correct and that this declaration is executed this 14th day of 

October 2016 at Los Angeles, California.  

      /s/ Cassandra L. Seto            
Cassandra L. Seto   
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1             UNITED STATES DISTRICT COURT

2            CENTRAL DISTRICT OF CALIFORNIA

3

4 FLO & EDDIE, INC., a        )

California corporation,     )

5 individually and on behalf  ) Case No.

of all others similarly     ) CV 13-05693 PSG (RZx)

6 situated,                   )

7             Plaintiff,      )

8        vs.                  )

9 SIRIUS XM RADIO, INC., a    )

Delaware corporation; and   )

10 DOES 1 through 10,          )

11             Defendants.     )

____________________________)

12

13

14   VIDEOTAPED DEPOSITION OF MICHAEL J. WALLACE

15             Los Angeles, California

16             Monday, April 20, 2015

17

18

19

20

21

22 Reported by:

23 SHANDA GABRIEL, CSR No. 10094

24 Job No. 2014106

25 Pages 1-346
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1             UNITED STATES DISTRICT COURT

2            CENTRAL DISTRICT OF CALIFORNIA

3

4    FLO & EDDIE, INC., a        )

   California corporation,     )

5    individually and on behalf  ) Case No.

   of all others similarly     ) CV 13-05693 PSG (RZx)

6    situated,                   )

7                Plaintiff,      )

8           vs.                  )

9    SIRIUS XM RADIO, INC., a    )

   Delaware corporation; and   )

10    DOES 1 through 10,          )

11                Defendants.     )

   ____________________________)

12

13

14

15          Videotaped deposition of MICHAEL J.

16 WALLACE, taken on behalf of the Defendant at

17 1999 Avenue of the Stars, Los Angeles, California,

18 commencing at 10:03 a.m., Monday, April 20, 2015,

19 before SHANDA GABRIEL, CSR No. 10094.

20

21

22

23

24

25
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1 APPEARANCES:

2

3 FOR THE PLAINTIFF:

4        GRADSTEIN & MARZANO

5        BY:  HENRY D. GRADSTEIN

6        Attorney at Law

7        6310 San Vicente Boulevard, Suite 510

8        Los Angeles, California  90048

9        213-776-3100

10        hgradstein@gradstein.com

11

12 FOR THE DEFENDANTS:

13       O'MELVENY & MYERS

14       BY:  ROBERT M. SCHWARTZ

15            EVAN T. MAYOR

16       Attorneys at Law

17       1999 Avenue of the Stars, Suite 700

18       Los Angeles, California 90067

19       310-553-6700

20       rschwartz@omm.com

21       emayor@omm.com

22

23

24 ALSO PRESENT:

25          STEVE TOGAMI, VIDEOGRAPHER
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1 musical recordings?                                   10:11:48

2          MR. GRADSTEIN:  Vague and ambiguous.         10:11:49

3          THE WITNESS:  I probably shouldn't have      10:11:50

4 been so narrow in using the word "distribution,"      10:11:51

5 because I've also studied revenues and expenses       10:11:55

6 related to producing and recording music, but -- but  10:11:57

7 in terms of the idea of distribution, yes, I mean     10:12:01

8 selling records, digitally distributing records, and  10:12:05

9 in some cases broadcasting music over the radio.      10:12:11

10      Q.  All right.  Let's focus on that and let me   10:12:15

11 start by asking you a separate question.              10:12:18

12          Have you done anything in your 29-year       10:12:20

13 professional career involving valuing the right to    10:12:22

14 perform a musical recording on a radio station,       10:12:25

15 whether it's a terrestrial, that's AM and FM, AM or   10:12:29

16 FM, or satellite radio?                               10:12:34

17      A.  Well, again, I've studied the revenues and   10:12:36

18 expenses related to that process all the way from     10:12:49

19 the beginning in the creation of the music to the     10:12:54

20 ultimate delivery of the sound recording to the       10:12:58

21 listener.                                             10:13:04

22          If you're focusing on doing, like, an        10:13:04

23 analogy to a business valuation or something going    10:13:09

24 in and saying what -- what is the value to the        10:13:11

25 listener or the radio station of delivering one       10:13:13
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1 sound recording over the airwaves, I probably can't   10:13:18

2 think of one that's quite that specific, other than,  10:13:24

3 you know, arguably this case.                         10:13:29

4      Q.  So just so we're clear, this is the -- the   10:13:31

5 only case in your career where you've been asked to   10:13:34

6 value the performance of a sound recording on being   10:13:40

7 played on any type of a radio station, be it AM, FM   10:13:46

8 or satellite?                                         10:13:52

9      A.  I haven't been asked in this case to value   10:13:53

10 the playing of a -- of a sound recording.  I've been  10:13:57

11 asked to calculate the revenues attributable --       10:14:02

12 sorry, SiriusXM's revenues attributable to the use    10:14:07

13 of pre-1972 recordings.                               10:14:13

14      Q.  All right.  I understand what -- what        10:14:18

15 you've been asked to do in this case.                 10:14:19

16          I just want to make sure I understand what   10:14:21

17 you have or haven't done in your professional         10:14:23

18 career.                                               10:14:26

19          So, yes or no, have you ever placed a value  10:14:26

20 such as -- let me do it this way:  Have you ever      10:14:29

21 placed a value to a broadcaster of performing a       10:14:32

22 sound recording on its radio station, whether it's    10:14:37

23 an AM, FM, satellite radio station?                   10:14:39

24      A.  Well, I'd hate to say no, because I've done  10:14:44

25 probably 40 or 50 different music-related cases, and  10:14:53
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1 also a number of motion picture and television cases  10:14:57

2 that involve the use of sound recordings.  So I       10:15:01

3 can't give you an unequivocal no.  But I can't, off   10:15:07

4 the top of my head, think of a case where I           10:15:12

5 specifically tried to isolate the value of a sound    10:15:16

6 recording to a radio broadcaster or satellite         10:15:19

7 broadcaster, you know, arguably, other than this      10:15:22

8 case, which is your suggestion here, I think.         10:15:27

9      Q.  Have you -- so just -- nobody's ever said,   10:15:31

10 "Mr. Wallace, we play sound recordings on radio       10:15:36

11 stations and we'd like you to assess what the value   10:15:40

12 of those is to our business, how much revenue we      10:15:45

13 generate, how much" -- in any way, shape or form,     10:15:49

14 the value to a broadcaster of the performance of a    10:15:52

15 sound recording, you've never done that before this   10:15:55

16 case?                                                 10:15:58

17      A.  Well, no one's ever asked me that exact      10:15:58

18 question.                                             10:16:02

19          But I did do work on a case involving the    10:16:04

20 licensing of sound recordings for a variety of        10:16:09

21 different uses, which may have included radio         10:16:12

22 broadcasts.  I don't recall.  They included use in    10:16:16

23 television shows and motion pictures and commercials  10:16:19

24 and, you know, they could have included radio ads,    10:16:22

25 they could have included radio broadcasts.  I don't   10:16:27
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1      Q.  Why don't we take the tasks separately.      11:40:37

2      A.  Okay.                                        11:40:39

3      Q.  And by the way, approximately how much time  11:40:39

4 did you spend on your work in this case up to the     11:40:46

5 point where you completed your expert report on       11:40:50

6 March 13, 2015?                                       11:40:52

7          MR. GRADSTEIN:  It's -- I know it seems a    11:40:54

8 little bit splitting hairs, but this case is a bit    11:40:58

9 ambiguous because of the work that was also done      11:40:59

10 leading up to this case in Florida so I'm not sure    11:41:01

11 what you mean by "this case."                         11:41:04

12 BY MR. SCHWARTZ:                                      11:41:04

13      Q.  I -- there's -- there's overlap, isn't       11:41:06

14 there, between the analytical or economic -- strike   11:41:11

15 "analytical."  Between the work you did in            11:41:14

16 connection with the Florida report or the Florida     11:41:16

17 case and your work in this California case, correct?  11:41:18

18      A.  Yes.                                         11:41:18

19      Q.  All right.  So putting them all together,    11:41:20

20 for both cases, how much time did you spend working   11:41:23

21 on these two cases or any others for Flo & Eddie      11:41:27

22 against SiriusXM up until the completion of your      11:41:31

23 report on March 13, 2015?                             11:41:35

24      A.  It's actually even hard for me to estimate,  11:41:39

25 because it's been over the course of -- of a year     11:41:43
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1 off and on.  The bills that I produced to you would   11:41:45

2 tell you exactly how many hours and what days I -- I  11:41:48

3 worked on it.  But, you know, it might be a hundred   11:41:52

4 hours.                                                11:41:57

5      Q.  All right.  All right.  So looking --        11:42:00

6      A.  Could be less.  I just --                    11:42:01

7      Q.  All right.                                   11:42:02

8      A.  I just don't know.                           11:42:02

9      Q.  But do you believe your time records are     11:42:03

10 accurate?                                             11:42:05

11      A.  Yes.                                         11:42:05

12          MR. GRADSTEIN:  And by "you," you meant      11:42:07

13 you.                                                  11:42:07

14          MR. SCHWARTZ:  I mean Mr. Wallace.           11:42:08

15      Q.  The time that shows up in your bills for     11:42:09

16 the time you personally spent on this matter, you     11:42:11

17 believe them to be -- to accurat- -- accurately       11:42:14

18 reflect the amount of time you spent?                 11:42:16

19      A.  Well, it accurately reflects the time I      11:42:19

20 billed.  Sometimes my mind continues to process       11:42:21

21 things when I'm not billing.  But as far as           11:42:25

22 concentrated specific work on this matter that I      11:42:28

23 billed, that's in the -- in the bills.                11:42:32

24      Q.  So at least -- okay.  Thank you.             11:42:34

25          All right.  So task 1 in your report is:     11:42:36
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1               "Determine whether damages              11:42:41

2          are capable of measurement on a              11:42:42

3          class-wide basis."                           11:42:45

4          Tell me what you did to determine whether    11:42:48

5 class -- whether damages are capable of measurement   11:42:50

6 on a class-wide basis.                                11:42:53

7      A.  Well, there's a few parts to that.  One is   11:42:56

8 understanding what the measure of damages would be    11:43:01

9 for the claims being made by the plaintiff in this    11:43:06

10 case.                                                 11:43:09

11          So for that, I asked counsel to direct me    11:43:11

12 on what the law is for damages related to the claims  11:43:19

13 in the California case.  And for that purpose, I was  11:43:24

14 given an assumption to make, because that's a legal   11:43:29

15 question.                                             11:43:32

16          And once I had an assumption to follow as    11:43:33

17 far as what the proper measure of damages is, then I  11:43:38

18 assessed what data I might need to make that          11:43:44

19 calculation.                                          11:43:51

20          And in connection with this report, I had    11:43:53

21 prior familiarity with a bunch of the information     11:43:55

22 exchanged in the -- in this California case and also  11:44:00

23 the Florida case and some other matters involving     11:44:06

24 SiriusXM.                                             11:44:12

25          And so in -- in my independent thinking,     11:44:15
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1 between revenues that were related to sound           12:22:09

2 recordings and revenues that were related to other    12:22:11

3 things that weren't covered by the Federal Copyright  12:22:13

4 Act.                                                  12:22:15

5      Q.  I'm sorry.  My question was simply what      12:22:15

6 number did you use?                                   12:22:18

7      A.  The numbers in the Attachment G.             12:22:19

8          MR. GRADSTEIN:  Assumes a fact that there's  12:22:22

9 a number for -- a single number for the entire        12:22:24

10 period.                                               12:22:26

11 BY MR. SCHWARTZ:                                      12:22:26

12      Q.  Okay.  So you didn't make that calculation   12:22:27

13 of -- you didn't attempt, yourself, to apportion      12:22:28

14 between -- in taking all of SiriusXM's gross          12:22:32

15 revenues, you, Mike Wallace, or nobody under your     12:22:36

16 direction attempted to apportion between sound        12:22:39

17 recordings and other forms of content on SiriusXM,    12:22:44

18 correct?                                              12:22:44

19      A.  We attempted to do it.  But we didn't have   12:22:48

20 the information available to do it independently and  12:22:50

21 so the fact that SiriusXM did it was convenient.      12:22:53

22      Q.  Okay.  I'm going to repeat my question, see  12:23:02

23 if it's a "yes" or "no" question.                     12:23:03

24          You did not do it in the course of your      12:23:05

25 report.  You did not come up with that separation of  12:23:07
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1 SiriusXM's gross revenue between music content and    12:23:11

2 non-music content, did you?                           12:23:15

3      A.  That is not how I performed the analysis     12:23:17

4 that ultimately ended up in my report, but I          12:23:20

5 attempted to do it from SiriusXM's public financial   12:23:22

6 information and other information I had available to  12:23:26

7 me, and determined that I didn't have the             12:23:29

8 information necessary to do the calculation.  And,    12:23:33

9 therefore, I relied on the information provided by    12:23:36

10 SiriusXM which, as far as I could tell, was exactly   12:23:41

11 what I would have calculated if the data was          12:23:45

12 available to me, personally.                          12:23:49

13      Q.  Did you understand my question to ask you    12:23:50

14 whether you attempted to perform such a calculation?  12:23:52

15      A.  Yes, I did.                                  12:23:55

16      Q.  All right.  All I asked you was whether you  12:23:55

17 did perform the calculation.  And it's a "yes" or     12:23:57

18 "no" question.                                        12:24:01

19          The answer is no, you did not perform that   12:24:01

20 calculation in your report?                           12:24:03

21      A.  Not --                                       12:24:06

22          MR. GRADSTEIN:  That is ambiguous.           12:24:06

23          You can answer.                              12:24:08

24          THE WITNESS:  Not in my report I didn't      12:24:08

25 perform that calculation.                             12:24:10
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1 BY MR. SCHWARTZ:                                      12:24:10

2      Q.  Okay.  On --                                 12:24:13

3      A.  I didn't perform the calculation to          12:24:13

4 determine how much of SiriusXM's total revenue was    12:24:15

5 attributable to sound recordings in my report.  I     12:24:20

6 attempted to do that previously, but for the          12:24:23

7 purposes of my report, I relied on Attachment G to    12:24:26

8 the interrogatory responses which stated that         12:24:29

9 conclusion.  So I started with that number.           12:24:33

10          MR. GRADSTEIN:  Hold on one sec.  We're      12:24:36

11 like at 12:20.  This is going to be many hours to     12:24:37

12 figure out how far you want to go down this road      12:24:40

13 because you can keep going and you said we're going   12:24:43

14 to break for lunch soon.                              12:24:45

15          MR. SCHWARTZ:  We're going to break for      12:24:46

16 lunch.                                                12:24:47

17      Q.  Mr. Wallace, please, I only have seven       12:24:48

18 hours.  If I ask you "yes" or "no," did you do        12:24:50

19 something, and the answer is "yes" or "no," just      12:24:53

20 say "yes" or "no."                                    12:24:54

21          It's not helping -- frankly, it's not        12:24:55

22 helping you, either, to -- to do these things where   12:24:57

23 you just go on and on and explain that.  Okay?  It's  12:24:59

24 really taking up a lot of time on the record.  And I  12:25:02

25 would hate to go have to ask the magistrate judge     12:25:04
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1 for more time for your deposition.  If I have to, I   12:25:06

2 will, but I really would rather not do that.  Okay?   12:25:08

3 While we're on the lunch break, can you consider      12:25:12

4 that.                                                 12:25:13

5      A.  I will consider it.  I think if you look     12:25:13

6 back at your first question on this line of           12:25:15

7 questioning, you asked if I attempted to do it.  And  12:25:17

8 so --                                                 12:25:19

9      Q.  So it would be either, "I did" or "I         12:25:21

10 didn't."  It would be either "yes" or "no."           12:25:23

11 Wouldn't it?                                          12:25:24

12          MR. GRADSTEIN:  Can we not --                12:25:24

13 BY MR. SCHWARTZ:                                      12:25:24

14      Q.  Can we just -- can we understand -- I just   12:25:26

15 want to make sure I understand -- do you not?         12:25:27

16          MR. GRADSTEIN:  This is an expert -- this    12:25:29

17 is an expert that you've retained in the past.        12:25:29

18          MR. SCHWARTZ:  I don't care.  You know --    12:25:32

19          MR. GRADSTEIN:  Some of it is your own       12:25:33

20 questioning.                                          12:25:36

21          MR. SCHWARTZ:  You're interrupting.          12:25:36

22          MR. GRADSTEIN:  I know, but you're not       12:25:37

23 asking proper questions now.  This is argument.       12:25:38

24          MR. SCHWARTZ:  If I'm not asking proper      12:25:38

25 questions, then you can simply say "improper          12:25:41
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1 I -- I don't think there would be any such cost       13:53:46

2 deductions, since it's a gross revenue measure.  But  13:53:48

3 I -- I have not, in my calculation, deducted any      13:53:51

4 amounts for cost.                                     13:53:54

5      Q.  And that's -- you didn't investigate that    13:53:55

6 as part of your work, either, what the costs of       13:53:57

7 SiriusXM are, correct?                                13:54:00

8      A.  That's -- well, it depends on if you mean    13:54:04

9 in connection with just the work I did exclusively    13:54:06

10 related to the California report or the work that I   13:54:09

11 did on -- under my retention in this group of         13:54:13

12 matters.                                              13:54:17

13          So I certainly considered SiriusXM's costs   13:54:18

14 of both their satellite systems and other costs of    13:54:23

15 their services.  But I haven't performed any cost     13:54:28

16 analysis in connection with my California report.     13:54:34

17      Q.  Why were you looking at costs in connection  13:54:36

18 with other work but not in connection with your work  13:54:39

19 on the California case?                               13:54:43

20      A.  My assignment in the California case was     13:54:46

21 based on the assumption that the costs are not        13:54:51

22 deductible from gross revenues in measuring damages   13:54:54

23 under California law.  So I didn't need to analyze    13:54:56

24 the costs because of that.                            13:55:01

25          In my prior work on the Florida matter, it   13:55:03
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1 was not clear to me whether costs would be            13:55:07

2 deductible under Florida law, and so I did give that  13:55:09

3 some consideration.                                   13:55:14

4      Q.  All right.  But in connection with your      13:55:16

5 work in the California case, you did not analyze      13:55:17

6 SiriusXM's costs, correct?                            13:55:21

7      A.  Well, okay.  So let's be clear.  I didn't    13:55:25

8 analyze it in -- I didn't perform any analysis or     13:55:27

9 calculations of costs in my report in the California  13:55:34

10 action.                                               13:55:36

11      Q.  That's what I asked you.  Thank you.         13:55:37

12      A.  Okay.                                        13:55:39

13      Q.  That's all I was asking.  I just want to     13:55:40

14 know what you did, what your work was in connection   13:55:43

15 with California.                                      13:55:45

16          MR. GRADSTEIN:  That's different -- that's   13:55:46

17 different.  He said in connection with his report     13:55:47

18 and your other question was in connection with your   13:55:49

19 work in California.  So --                            13:55:51

20 BY MR. SCHWARTZ:                                      13:55:51

21      Q.  So if there is a difference please explain   13:55:52

22 it.  I want to know what, if any -- well, I don't     13:55:54

23 want to -- just explain your answer.                  13:55:57

24      A.  There's --there's a difference.              13:56:00

25          So -- so because I was asked to assume       13:56:01
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1 costs were not deductible, I didn't perform any       13:56:04

2 calculations related to costs in my report.           13:56:07

3      Q.  Okay.                                        13:56:10

4      A.  But in examining the materials related to    13:56:11

5 the claims in this case, I was aware that SiriusXM    13:56:13

6 has identified the incremental costs that they say    13:56:18

7 are attributable to the use of pre-'72 recordings in  13:56:22

8 connection with their satellite service, and also     13:56:27

9 have evaluated the question of costs in connection    13:56:33

10 with the rebuttal reports that were presented.        13:56:36

11      Q.  So are you going to be testifying about      13:56:41

12 what SiriusXM's costs are in connection with the      13:56:44

13 performance of sound recordings, non-music            13:56:47

14 recordings, whatever, in this case?                   13:56:51

15      A.  I don't know.  I don't -- I guess I don't    13:56:52

16 know what opportunities or requirements there might   13:56:56

17 be for me to comment on the testimony or the --       13:57:01

18 either the reports or the testimony of Dr. Ugone or   13:57:05

19 Mr. Goldman.                                          13:57:09

20      Q.  Well, if the costs are relevant in some      13:57:10

21 measure related to the damages in this case, what is  13:57:17

22 your opinion as to what those costs are, as you sit   13:57:19

23 here today?                                           13:57:22

24      A.  Well, I guess I have two opinions.  And      13:57:22

25 then the rest of it would probably be driven by       13:57:30
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1 legal conclusion, actually.                           14:13:10

2          THE WITNESS:  There's different motivations  14:13:12

3 for measures of -- of damages.  Som- -- sometimes     14:13:13

4 they're intended to make a plaintiff whole.           14:13:17

5 Sometimes they're intended to create an incentive to  14:13:18

6 prevent conduct, certain types of conduct.  And       14:13:24

7 sometimes they're intended to be punitive.            14:13:29

8          I've -- I've worked on lots of different     14:13:32

9 cases where the motivations for the measures of       14:13:34

10 damages are not limited to making the plaintiff       14:13:37

11 economically whole.  I mean, unjust enrichment is a   14:13:39

12 classic example.  That really doesn't have anything   14:13:43

13 to do with making the plaintiff whole.  It has to do  14:13:46

14 with creating some effect on a defendant.             14:13:49

15      Q.  Okay.  Do you agree with me that when        14:13:55

16 calculating damages, the plaintiff's loss must be     14:13:57

17 netted against any benefits attributable to the       14:14:02

18 defendants' wrongful actions?                         14:14:05

19          MR. GRADSTEIN:  Objection.  Calls for a      14:14:06

20 legal conclusion.                                     14:14:07

21          THE WITNESS:  Now I think you're talking     14:14:11

22 about lost profits, which is not what I've -- I've    14:14:11

23 not even gotten close to lost profits in my report.   14:14:14

24          But if you want to talk theoretically about  14:14:16

25 lost profits, which is a measure designed to make a   14:14:19
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1 plaintiff whole, then generally you attribute any --  14:14:21

2 any losses suffered by the plaintiff that are         14:14:32

3 directly or proximately caused by the complained-of   14:14:36

4 conduct in- -- into the measure of damages, and you   14:14:40

5 also include any benefits that are directly or        14:14:44

6 proximately caused that would not otherwise have      14:14:50

7 occurred.  So you usually net those two things.       14:14:52

8          And so, for example, you might -- I mean,    14:14:54

9 the classic example is you count lost revenues but    14:14:56

10 you credit avoided expenses, which are benefits       14:15:02

11 received usually by a reduction in business           14:15:06

12 activity.                                             14:15:09

13 BY MR. SCHWARTZ:                                      14:15:09

14      Q.  Now, in this case, that's not the approach   14:15:10

15 you took, correct?                                    14:15:13

16      A.  I'm not calculating plaintiff's losses.      14:15:15

17 I'm calculating gross revenues earned by the          14:15:17

18 defendant.                                            14:15:21

19      Q.  Now, earlier -- did you study whether        14:15:22

20 SiriusXM's performance of pre-1972 sound recordings   14:15:28

21 might have had the effect of causing people to want   14:15:32

22 to go see those performers perform live when they     14:15:36

23 were on concert tours?                                14:15:40

24      A.  I only considered it in my economic          14:15:45

25 reasoning in the same way that I considered whether   14:15:49
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1 or not it would influence sales of records.           14:15:54

2      Q.  Well, I -- I -- I don't want to put a gloss  14:16:00

3 on what you did or didn't do there.                   14:16:02

4          So can you just explain what investigation   14:16:04

5 you did, if any, of whether SiriusXM's performance    14:16:08

6 of pre-1972 sound recordings might have caused        14:16:11

7 people to want to go see those performers perform     14:16:16

8 live, such as on concert tours?                       14:16:19

9          MR. GRADSTEIN:  Objection.  Not reasonably   14:16:21

10 calculated to lead to the discovery of admissible     14:16:23

11 evidence when you're talking about touring and the    14:16:25

12 impact on touring.  It's not even in the ballpark.    14:16:27

13 I'm not going to instruct him not to answer.          14:16:30

14          THE WITNESS:  I only considered it in -- in  14:16:32

15 my economic reasoning that I could see with respect   14:16:35

16 to music that has been in the marketplace for many    14:16:39

17 decades, that it could cut either way.  It could      14:16:41

18 either satisfy demand for the listening experience    14:16:44

19 that would cause someone to not then choose to go     14:16:49

20 see the live performance, or it could encourage a     14:16:54

21 further desire to see a live performance.  And I      14:17:01

22 haven't made a conclusion one way or another how it   14:17:03

23 would cut.                                            14:17:05

24 BY MR. SCHWARTZ:                                      14:17:06

25      Q.  And because you haven't made a conclusion    14:17:06
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1 that.  So take your break and don't talk to him       15:53:23

2 about his testimony.                                  15:53:25

3          MR. GRADSTEIN:  Okay.                        15:53:25

4          THE VIDEOGRAPHER:  This marks the end of     15:53:26

5 media number 4.  Going off the record at 3:53 p.m.    15:53:28

6          (Brief recess.)                              16:00:58

7          THE VIDEOGRAPHER:  This marks the beginning  16:00:58

8 of media number 5.  Going back on the record at 4:01  16:01:02

9 p.m.                                                  16:01:05

10 BY MR. SCHWARTZ:                                      16:01:05

11      Q.  Okay.  Mr. Wallace, before we left off, I    16:01:10

12 had -- we were looking at Attachment G and the        16:01:15

13 revenue numbers that you relied on in your analysis.  16:01:22

14 And I'd asked you specifically about July 2009 and    16:01:27

15 the .                               16:01:32

16          And I said that:                             16:01:35

17               "What you're testifying to is           16:01:37

18          that the SiriusXM subscribers of             16:01:39

19          the  they paid in July            16:01:41

20          2009, zero dollars of that in your           16:01:48

21          judgment is attributable to the              16:01:49

22          non-music content that was                   16:01:52

23          available to those subscribers?"             16:01:54

24          Your answer was:                             16:01:55

25               "I haven't made that                    16:01:56
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1          conclusion.  I've indicated that             16:01:56

2          that's a reasonable assumption for           16:01:58

3          the purpose of what I'm trying to            16:02:00

4          determine."                                  16:02:01

5          My follow-up question is simply to make      16:02:04

6 sure -- I just want to say, that's applicable to all  16:02:06

7 of the numbers you pulled off of Exhibit G, correct?  16:02:09

8          MR. GRADSTEIN:  Vague and ambiguous,         16:02:12

9 "that."                                               16:02:12

10          You can answer.                              16:02:13

11          THE WITNESS:  Yes.  I made the same          16:02:14

12 assumption with respect to all the revenue figures    16:02:16

13 in the Attachment G.                                  16:02:18

14 BY MR. SCHWARTZ:                                      16:02:18

15      Q.  Okay.  And the -- one of the other reasons   16:02:22

16 you gave for why you didn't make an adjustment        16:02:31

17 further to those numbers or before you made the --    16:02:35

18 the California calculation, what I wrote down is you  16:02:37

19 said some of the non-music content is ad-driven.      16:02:47

20          And I didn't understand why that would       16:02:52

21 support your decision not to make an adjustment.      16:02:55

22 Can you explain it?                                   16:02:57

23      A.  Yes, I can try.  I think it's well           16:03:03

24 recognized that commercial-free content -- people     16:03:07

25 are willing to pay more money for commercial-free     16:03:12
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1 content than content with advertising.                16:03:14

2          In fact, traditionally, for example,         16:03:19

3 television was free because you had to put up with    16:03:20

4 the commercials.  And television networks would make  16:03:25

5 money selling advertising rather than charging        16:03:30

6 subscriptions.                                        16:03:32

7          And cable companies came along and said,     16:03:33

8 "Hey, we'll give you commercial-free programming for  16:03:35

9 a fee."                                               16:03:40

10          So there's a tradeoff between paying         16:03:41

11 subscription fees for commercial-free content and     16:03:43

12 getting free content and suffering through the ads.   16:03:47

13          And you see that with respect to some of     16:03:52

14 the music distr- -- Internet-based music              16:03:55

15 distribution services like Spotify and Rhapsody, you  16:03:58

16 can get free music if you'll listen to their ads and  16:04:01

17 you can pay a subscription and they take out the --   16:04:05

18 the ads.                                              16:04:09

19          So I think to a large degree the music       16:04:09

20 content in SiriusXM's satellite offering is           16:04:17

21 commercial free.  And the -- to a large extent, and   16:04:20

22 I can't go to the extremes on either of these, but    16:04:23

23 to a large extent, much of the non-music or           16:04:27

24 non-music programming has advertising, with the       16:04:33

25 exception of the non-music programming, which is      16:04:36
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1 available for an upcharge.                            16:04:41

2          And so that factor weighs against the idea   16:04:45

3 that for an equivalent, say, clock time of            16:04:50

4 programming, that a subscriber would pay the same     16:04:54

5 amount of dollars for programming with advertising    16:04:59

6 and programming without advertising.  And it's        16:05:03

7 entirely possible that subscribers wouldn't pay for   16:05:06

8 non-music programming with ads.                       16:05:15

9          So that -- that supports the -- the          16:05:21

10 possibility, along with the other factors I           16:05:26

11 mentioned, that really none of that revenue -- or     16:05:29

12 it's possible that there is no revenue on Attachment  16:05:36

13 G that's actually attributable to the non-music       16:05:38

14 content.                                              16:05:42

15      Q.  What does it take, in your view, for a       16:05:45

16 dollar of revenue paid by a SiriusXM subscriber to    16:05:49

17 be attributable or not attributable either to music   16:05:52

18 content or non-music content?                         16:05:57

19      A.  Well, one factor, as I've mentioned, is      16:06:04

20 whether SiriusXM determines that it's attributable.   16:06:08

21 And they have an economic incentive to identify       16:06:09

22 revenue on Attachment G that's attributable to        16:06:14

23 non-music sources and operate their business in a     16:06:18

24 way that they don't have to pay royalties on          16:06:23

25 material that's not subject to royalty.               16:06:25
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1 where I just want to understand whether you have any  18:11:58

2 other opinions in this case besides the ones that     18:12:00

3 are described here in paragraph 2 of your report.     18:12:04

4      A.  I would say the only additional opinions     18:12:11

5 that I may have at trial would relate to these --     18:12:15

6 this -- these topics, but would be more specifically  18:12:23

7 related to some of the critiques raised in the        18:12:26

8 rebuttal report of Dr. Ugone or Mr. Goldman, if I --  18:12:30

9 if I got his name right.  Only in the sense of        18:12:37

10 explaining to what extent I think those critiques,    18:12:42

11 you know, either are legitimate or not valid or how   18:12:46

12 I have addressed them in my analysis.                 18:12:49

13      Q.  Okay.  Just so I'm clear and I don't get     18:12:53

14 surprised at trial, I just want to make sure, am I    18:12:57

15 correct that you are not offering any opinions in     18:13:00

16 this case on the lost profits of Flo & Eddie arising  18:13:01

17 from SiriusXM's performance of their pre-1972 sound   18:13:07

18 recordings?                                           18:13:10

19      A.  Not performing any calculation.  I would     18:13:13

20 offer the opinion it would fall into the previous     18:13:15

21 category that this concept of benefits received       18:13:17

22 would be relevant to a lost profits claim, but not    18:13:20

23 relevant to a gross revenues claim.                   18:13:23

24          So only in that sense, again, as it comes    18:13:30

25 back to relate to my measure of damages.  But I'm     18:13:32
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1 not -- I'm not offering or calculating lost profits   18:13:33

2 on behalf of Flo & Eddie or class members.            18:13:35

3      Q.  That was really what I wanted to know.       18:13:38

4          So now I'm not sure what you meant between   18:13:40

5 when I asked you the question and the last part of    18:13:43

6 your answer.                                          18:13:44

7          You're not presenting a lost profits         18:13:45

8 calculation on behalf of Flo & Eddie or the class     18:13:47

9 members in this case, are you?                        18:13:49

10          MR. GRADSTEIN:  I'm -- I think it's vague    18:13:51

11 and ambiguous.  I lost it myself now.                 18:13:53

12          But go ahead.                                18:13:54

13          THE WITNESS:  I'm not -- I haven't been      18:14:00

14 asked to and I, at the present time, have no          18:14:01

15 intention to.                                         18:14:03

16 BY MR. SCHWARTZ:                                      18:14:03

17      Q.  Okay.  And is it correct, also, you're not   18:14:05

18 presenting testimony in this case or an opinion in    18:14:06

19 this case on what would be a reasonable license to    18:14:12

20 Flo & Eddie or the class members for their --         18:14:14

21 SiriusXM's use of their sound recordings, are you?    18:14:20

22      A.  I think I -- the only testimony I might      18:14:31

23 proffer on that subject is -- is the extent to which  18:14:35

24 my measure of gross revenues could be useful or       18:14:38

25 relevant to such an analysis.  But not an actual      18:14:41
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1 royalty rate or calculation of a -- of an actual      18:14:44

2 reasonable royalty itself.                            18:14:47

3      Q.  Okay.  And --                                18:14:50

4      A.  I'm sorry.  Now, it's possible, because      18:14:52

5 I -- I know that this is a subject of Dr. Ugone's     18:14:56

6 report, I believe he identifies some reasonable       18:15:01

7 royalty figures.                                      18:15:03

8          It's possible I might comment on -- I might  18:15:06

9 been asked to comment on those.  I don't -- I         18:15:08

10 haven't been at this point.  But it's a rebuttal to   18:15:10

11 my analysis.  So I guess depending on what happens    18:15:12

12 in his deposition, I suppose I could be asked to      18:15:14

13 supplement.  But not at this time.                    18:15:17

14      Q.  All right.  And am I correct you're not      18:15:20

15 offering an opinion in this case that SiriusXM acted  18:15:23

16 with oppression, fraud or malice, are you?            18:15:26

17      A.  No.                                          18:15:30

18      Q.  Am I also correct you're not offering        18:15:34

19 opinion testimony or any testimony in this case that  18:15:36

20 SiriusXM was unjustly enriched?                       18:15:38

21          MR. GRADSTEIN:  Objection.  Vague and        18:15:44

22 ambiguous.                                            18:15:44

23          This whole theory is a discouragement        18:15:46

24 theory.  I'm not sure what you're going at.           18:15:50

25          Vague and ambiguous.                         18:15:54
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1          I, the undersigned, a Certified Shorthand

2 Reporter of the State of California, do hereby

3 certify:

4          That the foregoing proceedings were taken

5 before me at the time and place herein set forth;

6 that any witnesses in the foregoing proceedings,

7 prior to testifying, were administered an oath; that

8 a record of the proceedings was made by me using

9 machine shorthand which was thereafter transcribed

10 under my direction; that the foregoing transcript is

11 a true record of the testimony given.

12          Further, that if the foregoing pertains to

13 the original transcript of a deposition in a Federal

14 Case, before completion of the proceedings, review

15 of the transcript [ ] was [ ] was not requested.

16          I further certify I am neither financially

17 interested in the action nor a relative or employee

18 of any attorney or any party to this action.

19          IN WITNESS WHEREOF, I have this date

20 subscribed my name.

21 Dated:4/30/15

22

           

23            SHANDA GABRIEL

24            CSR No. 10094

25
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1             UNITED STATES DISTRICT COURT

2            CENTRAL DISTRICT OF CALIFORNIA

3

4 _____________________________

                             )

5 FLO & EDDIE, INC., a         )

California corporation,      )

6 individually and on behalf of)

all others similarly         )

7 situated,                    )  No. CV13-05693 PSG (GJSx)

                             )

8           Plaintiff,         )

                             )

9      vs.                     )

                             )

10 SIRIUS XM RADIO, INC., a     )

Delaware corporation; and    )

11 DOES 1 through 10,           )

                             )

12           Defendants.        )

_____________________________)

13

14

15     VIDEOTAPED DEPOSITION OF MICHAEL J. WALLACE

16               Los Angeles, California

17               Friday, October 7, 2016

18                      Volume II

19

20

21 Reported by:

22 NADIA NEWHART

23 CSR No. 8714

24 Job No. 2455103

25 PAGES 347 - 658
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1             UNITED STATES DISTRICT COURT

2            CENTRAL DISTRICT OF CALIFORNIA

3

4 _____________________________

                             )

5 FLO & EDDIE, INC., a         )

California corporation,      )

6 individually and on behalf of)

all others similarly         )

7 situated,                    )  No. CV13-05693 PSG (GJSx)

                             )

8           Plaintiff,         )

                             )

9      vs.                     )

                             )

10 SIRIUS XM RADIO, INC., a     )

Delaware corporation; and    )

11 DOES 1 through 10,           )

                             )

12           Defendants.        )

_____________________________)

13

14

15        Videotaped deposition of MICHAEL J. WALLACE,

16 Volume II, taken on behalf of Defendant Sirius XM

17 Radio, Inc., at 1901 Avenue of the Stars, Suite 950,

18 Los Angeles, California, beginning at 10:12 a.m. and

19 ending at 7:20 p.m. on Friday, October 7, 2016,

20 before NADIA NEWHART, Certified Shorthand Reporter

21 No. 8714.

22

23

24

25
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1 APPEARANCES:

2

3 For Plaintiff and the Witness:

4      SUSMAN GODFREY, LLP

5      BY:  KALPANA SRINIVASAN

6      Attorney at Law

7      1901 Avenue of the Stars, Suite 950

8      Los Angeles, California 90067

9      310-789-3106

10      ksrinivasan@susmangodfrey.com

11

12 For Defendant Sirius XM Radio, Inc.:

13      O'MELVENY & MYERS, LLP

14      BY:  VISION L. WINTER

15      BY:  PATRICK S. McNALLY

16      Attorneys at Law

17      1999 Avenue of the Stars, Suite 800

18      Los Angeles, California 90067

19      310-246-8456

20      vwinter@omm.com

21      pmcnally@omm.com

22

23

24

25
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1 APPEARANCES (Continued):

2

3 Also Present:

4      KEITH UGONE, Ph.D.

5

6 Videographer:

7      STEVEN TOGAMI

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1    Q   Was there anything else you were asked to do

2 as part of this assignment?

3    A   I think that covers it.

4    Q   Were you also asked to calculate prejudgment

5 interest, or was that part of number 4, number 5?      10:25:40

6    A   I think you could consider that an additional

7 task.  I mean, it's part of the damages, but -- but

8 certainly, there's a separate calculation of

9 prejudgment interest that I included in my

10 supplemental report.  So I think it's fair to count    10:25:58

11 that as a sixth item.

12        I mean, just to be clear, there's all kinds

13 of components to those five categories that I gave

14 you.  So whether 6 is part of 5 or if it's a

15 separate task, there's -- there will be other          10:26:17

16 calculations I perform that would be similar.  They

17 could be considered a separate task, or they could

18 be considered part of the five major categories of

19 my work.

20    Q   I'm fine either way.                            10:26:30

21    A   Yeah.

22    Q   I'll consider them these are the six major

23 tasks, understanding there's some subtasks within

24 those.

25    A   That's good.                                    10:26:38
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1    Q   In connection with these -- with -- strike

2 that.

3        In connection with this assignment, were you

4 asked to assume anything?

5    A   Yes.                                            10:26:54

6    Q   What were you asked to assume?

7    A   Well, just in vernacular -- I have it more

8 precisely in my reports, but I was asked to assume

9 that the appropriate measure of damages for Flo &

10 Eddie's claims in this case are gross revenues         10:27:14

11 attributable to pre-'72 recordings without deduction

12 of costs.

13    Q   And who told you to assume that?

14    A   It was either Henry Gradstein or Harvey

15 Geller.  They probably both told me, but I don't       10:27:40

16 know who told me first.

17    Q   So it was the lawyers who hired you who told

18 you to assume that the correct measure of damages in

19 this case is the gross revenue attributable to

20 pre-'72 recordings without a deduction for costs?      10:27:51

21    A   Correct.

22        MS. SRINIVASAN:  Object to the form.

23        THE WITNESS:  That's right.

24 BY MR. WINTER:

25    Q   Were there any other assumptions that you       10:28:00
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1 were asked to make?

2    A   That the damage period begins in August 2009

3 and would continue forward to the time of trial.  I

4 mean, frankly, I'm -- I'm not sure I was asked to

5 make that assumption.  I was asked to perform the      10:28:24

6 calculation beginning August 2009 under the

7 presumption that -- that that was the appropriate

8 damage period.

9    Q   Were there any other assumptions that you

10 were asked to make?                                    10:28:36

11    A   I don't believe so, not that I was asked to

12 make.  I just -- I'm sorry.  Let me just clarify

13 when I sort of qualified that.

14        In -- in my initial report, I made the

15 assumption that the plaintiffs would establish         10:28:55

16 liability, which is the assumption one always makes

17 when calculating damages.  At the time, liability

18 had not been established.  But I wasn't asked to

19 make that assumption; it's just the assumption that

20 I make as a damages expert.                            10:29:08

21    Q   During the course of your engagement, have

22 you formed any opinions?

23    A   Yes.

24        MS. SRINIVASAN:  Counsel, just for

25 clarification, do you mean as to his supplemental      10:29:22
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CONFIDENTIAL PORTION

1 are excluded.

2    Q   And what is your conclusion regarding the

3 amount of damages in this case without prejudgment

4 interest?

5    A   Uh-huh.  So it comes in two parts.  One is      10:36:22

6 the amount that would be associated with all owners

7 of pre-'72 sound recordings, and that is sort of

8 from an accounting or economic definition that

9 Sirius XM's gross revenue's attributable to the use

10 of pre-'72 recordings from California subscribers.     10:36:53

11 .

12        And then I've separately calculated the

13 amount of those gross revenues that would be

14 attributable to the sound recordings of remaining

15 class members after excluding parties who have opted   10:37:17

16 out and parties for which Sirius XM asserts they

17 have a direct license, and that damages for the

18 remaining class are .  And then -- and

19 then there's prejudgment interest which you didn't

20 ask me about at this time.                             10:37:44

21        (Whereupon, the confidential portion ends.)

22 BY MR. WINTER:

23    Q   So at trial, you intend to offer the opinion

24 that the damages to the class are ,

25 correct?                                               10:37:54
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1    A   It -- it will be probably close to that

2 number.  I may make some adjustments.

3    Q   But looking at your report, that number

4 you're referring to here, without making adjustments

5 for a longer period and without making an adjustment   10:38:10

6 for interest, your opinion is that damages that the

7 class has suffered over the period of time you have

8 analyzed is  correct?

9    A   I guess I wouldn't put it in those words.  I

10 would say that the amount of damages related to the    10:38:27

11 claims of the remaining class members pursuant to my

12 assumption about what the appropriate measure of

13 damages is and -- and what I understand to be the

14 court's rulings on the appropriate measure of

15 damages is would be roughly that  figure.   10:38:46

16    Q   Do you have an opinion -- well, let's --

17 strike that.

18        Do you have an opinion regarding the

19 appropriate measure of damages in this case?

20        MS. SRINIVASAN:  Object to the form.            10:39:11

21        THE WITNESS:  I don't have an expert opinion

22 about what the appropriate measure of damages is in

23 this case.  I think that's a legal question that's

24 disputed.

25 BY MR. WINTER:                                         10:39:21
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1    Q   You're simply relying on the measure of

2 damages that counsel has communicated and asked you

3 to assume, correct?

4        MS. SRINIVASAN:  Object to the form.

5        THE WITNESS:  Well, I wouldn't say I'm simply   10:39:32

6 relying on that.  I -- that was my initial

7 assignment, and I performed the calculation in that

8 way, and I gave my opinions as of the time of my

9 initial report and first two declarations.

10        Since that time, the court has, in several      10:39:47

11 different proceedings, evaluated and commented on

12 the measure of damages in the case.  So I'm also

13 taking that into consideration.  And I, you know,

14 also am familiar generally with different remedies

15 and different types of cases.  And I know that in      10:40:09

16 certain types of cases, the measure that I'm using

17 is an appropriate measure of damages.

18        So I'm sort of -- it's all those things

19 together, I guess, I have as a consideration, but

20 ultimately, I'm performing the calculation and the     10:40:25

21 court will decide if it's an appropriate measure.

22 BY MR. WINTER:

23    Q   Is it your opinion that it's an appropriate

24 measure of damages in this case?

25        MS. SRINIVASAN:  Object to the form.            10:40:35
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1 they do pay royalties to SoundExchange for post-'72

2 sound recordings, and because David Frear has

3 testified to that's the case.

4    Q   How do you know this number is not just the

5 gross revenue attributable to both the non-music       03:01:36

6 content and the music content?

7    A   Because it would be improper to deduct an

8 amount using the pre-'72 share from that amount.  It

9 would be a violation of the Copyright Royalty Board

10 rulings.  It would mean that their attestation to      03:01:59

11 SoundExchange was false, and it would mean that

12 David Frear's testimony is false.

13        So I presume none of those things were true,

14 and I relied on the fact that Sirius XM was honestly

15 and accurately reporting in all of those places as     03:02:16

16 to what this revenue is and why they're entitled to

17 exclude the amount related to pre-'72 sound

18 recordings.

19    Q   Is there any -- did anyone tell you from

20 Sirius XM or from Flo & Eddie that these revenues      03:02:33

21 are revenues attributable to sound recordings?

22        MS. SRINIVASAN:  Object to the form.

23        THE WITNESS:  Well, David Frear's testimony

24 tells me that, and Sirius XM's filings in the

25 lawsuit with SoundExchange tell me that, and the       03:02:50
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1 copyright royalty judges concluded that, as well.

2 BY MR. WINTER:

3    Q   Do you have an understanding of what fair

4 market value is?

5    A   Yes, I do.                                      03:03:08

6    Q   What is fair market value?

7    A   It's an amount that a willing buyer and a

8 willing seller would agree to both with full

9 knowledge of the facts and neither under undue

10 duress.                                                03:03:20

11    Q   Have you offered any opinions regarding what

12 the fair market value of the performance right for

13 the class members' pre-'72 recordings is?

14    A   Like an amount or -- or an opinion related to

15 the topic?                                             03:03:38

16    Q   No, an amount.

17    A   Not a specific amount, no.

18    Q   Continuing with Exhibit 16 and the

19 recognition that the Sirius XM Select package offers

20 both music and non-music content, do you have any      03:04:17

21 view on the percentage of the revenue as defined in

22 the CFR that should be attributable to the non-music

23 content?

24    A   Like a percentage number?

25    Q   A percentage or a number.                       03:04:46
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1    A   I mean, I know roughly how much of Sirius

2 XM's revenue was excluded in calculating the amount

3 attributable to sound recordings.  But as we

4 discussed earlier, there's a variety of deductions

5 and exclusions, so I don't -- I don't know how much    03:05:07

6 of it might be related to non-music content; some

7 subset of the total deduction, presumably.

8    Q   From Sirius XM's revenue, some portion of

9 that is attributable to the sound recordings, and

10 some portion of that is attributable to the            03:05:39

11 non-music content, correct?

12    A   I think it's fair to say that, according to

13 Sirius XM, it is, yes.

14    Q   Doesn't it also make sense to you, as an

15 economist, that when you offer a package with two      03:05:57

16 components to it and people pay for that package,

17 it's likely that both components of that package

18 have some value?

19    A   That's entirely dependent on the

20 circumstances.                                         03:06:13

21    Q   Well, let's take the circumstances that when

22 that package is sold separately --

23    A   Uh-huh.

24    Q   -- that they're both sold for the same price,

25 that if you sell a mostly music or -- strike that.     03:06:23
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1 portion of this package have independent economic

2 value?

3    A   Well, assuming that there's at least one

4 person that would be willing to enter into a fair

5 market exchange with Sirius XM for each of the         03:10:27

6 packages, then it makes sense that they each have

7 some economic value.

8        And that's as far as you could go with that

9 without knowing how many people subscribe to the

10 different packages and why they agree to pay a         03:10:44

11 certain amount and what Sirius XM believes is

12 driving the revenues and why they structure the

13 packages a certain way to maximize revenues and how

14 changing the structure of the packages and the

15 pricing causes their total revenue to go up and        03:11:01

16 down.

17        And so they're really the experts at that,

18 and I would look to them to tell us how much is

19 attributable to the sound recordings versus any

20 other content.  But if -- as long as there was one     03:11:15

21 person willing to buy it, then it would have at

22 least some economic value.

23    Q   Did you do anything to apportion the revenue

24 between the music package -- or the music component

25 of the package and the non-music component of the      03:11:34
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1 package?

2        MS. SRINIVASAN:  Object to the form.

3        THE WITNESS:  I did a lot of things.  I

4 studied the Copyright Royalty Board rulings, the

5 definition of gross revenues, Mr. Frear's              03:11:49

6 explanation of how the company determined the

7 revenue related to sound recordings to meet their

8 royalty obligations and to avoid royalty obligations

9 they thought they weren't obligated for.  I read the

10 interrogatory responses.                               03:12:10

11        I did all those things to understand how I

12 could identify the gross revenues that were just

13 attributable to the sound recordings within a range

14 of reasonable approximation.

15 BY MR. WINTER:                                         03:12:26

16    Q   But you didn't do anything to determine what

17 portion of the revenue was attributable to the

18 non-music content, correct?

19    A   I didn't do anything to calculate that

20 amount, because it's not relevant to my analysis.      03:12:37

21 But I did a lot of things to understand it, and I've

22 read a lot of arguments about it, first brought in

23 by SoundExchange and then now brought in by Sirius

24 XM.  But I haven't performed any separate

25 calculations of any amounts attributable to            03:12:57
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1 non-music content.

2    Q   So at trial, you won't offer any opinions

3 regarding how much of Sirius XM's revenue should be

4 attributable to the non-music content of its

5 packages, correct?                                     03:13:14

6        MS. SRINIVASAN:  Object to the form.

7        THE WITNESS:  Well, I might offer the opinion

8 that to the extent Sirius XM could identify it, that

9 they would have excluded it in the roughly

10 25 percent of their revenues that they excluded        03:13:27

11 before reporting royalties.  But, you know, I'm not

12 going to like put a number on it.

13 BY MR. WINTER:

14    Q   That's just your speculation, that they would

15 have excluded it?                                      03:13:37

16    A   No.  I know -- I know they've excluded it.  I

17 just don't know the amount and I don't know the

18 exact mechanism, and I don't know that they excluded

19 100 percent versus 98 percent versus 102 percent.

20        But I know that they worked their way down      03:13:51

21 through the formula to get to an amount of revenue

22 attributable to sound recordings for which they have

23 royalty obligations and for which they believed they

24 were exempt from royalty obligations so that they

25 could exclude huge amounts of revenue from their       03:14:08
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1 royalty base.  So I know they did that, and that's

2 how I know it was excluded, because I know they

3 would work hard to do that.

4    Q   So you believe that a portion of the revenue

5 is attributable to the non-music content; however,     03:14:24

6 Sirius XM has excluded that from the gross revenue;

7 is that your understanding?

8    A   A portion of Sirius XM's revenue that they

9 earn by operating the satellite radio, I think

10 Sirius XM believes some is related to non-music        03:14:44

11 content, and I think they structure their packages

12 to help them identify a way to exclude that from the

13 royalty base.

14    Q   Do you believe as the economic expert in this

15 case, that there is some economic benefit to Sirius    03:14:57

16 XM for -- by offering the non-music content of the

17 Sirius Select package?

18    A   Oh, now you're back to this one particular

19 package.  Because it's -- I mean, the reporting is

20 not limited to that package.  That was a               03:15:16

21 hypothetical you were asking me questions about.

22    Q   Well, I'm trying to focus you with a more

23 specific example.

24    A   Okay.  Yeah, I don't know how much of the

25 subscription revenue from the Select package that --   03:15:29
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1 owned by one of the class members; is that correct,

2 or did I mishear that?

3    A   Well, I think that's just inside out.  So

4 we're look- -- my understanding is that there's the

5 class of owners of the relevant sound recordings       04:11:42

6 recorded prior to February '72 and that if Sirius XM

7 can demonstrate they have authorization, then those

8 sound recordings should be removed from the damages,

9 so that my understanding is it's an affirmative duty

10 by Sirius XM to demonstrate a license.                 04:12:08

11        So we're looking to find affirmative evidence

12 that they have given us, given the plaintiffs to

13 say, hey, we have a license for that.  And if -- if

14 they provide that evidence, we can find it, anything

15 to indicate that they -- that they have a license.     04:12:25

16 And we don't question their representation.  If they

17 say we have a license, we take it out.

18        But if we search all the documents that

19 they've produced to us which indicate the songs they

20 have licenses for and we don't find the sound          04:12:38

21 recording, then we don't take it out, because Sirius

22 XM has provided no affirmative evidence that they

23 have a license.

24    Q   Would it be fair to say that your methodology

25 identified the sound recordings that Sirius XM         04:12:51
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1 claims it has a license to or are -- should not be

2 part of the class and that anything other than that

3 on the combined monthly playlist you have assumed

4 should be part of the class for purposes of

5 calculating damages?                                   04:13:12

6    A   With the exception of the opt-outs, I would

7 say that that's true.  So we have separately

8 received opt-out forms, and we also exclude those.

9 But just with respect to what Sirius XM has produced

10 to us, if they indicated they have authorization or    04:13:25

11 license on any major label spreadsheet, MRI 1,

12 MRI 2, we take it out.

13    Q   But just to finally -- get the final point on

14 this, you only exclude from the combined monthly

15 playlist if Sirius XM has a license or authorization   04:13:45

16 or the sound recording owner has opted out, and

17 everything else is assumed to be part of the class

18 for purposes of your damages calculation; is that

19 fair?

20    A   Yeah, I think that's fair.                      04:14:01

21    Q   Did you do anything to verify that the

22 remainder that wasn't cut out by the license or

23 authorization or the opt-out was, in fact, pre-'72

24 sound recordings not owned by a licensee?

25        MS. SRINIVASAN:  Object to the form.            04:14:27
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1        THE WITNESS:  You mean -- you mean other than

2 scour the data that Sirius XM produced and the

3 opt-out forms submitted by certain class members?

4 BY MR. WINTER:

5    Q   Correct.                                        04:14:48

6    A   I don't think so.  I didn't -- I didn't

7 independently research who owned the sound

8 recordings and inquire whether Sirius XM had a

9 license.  I relied on Sirius XM telling us who --

10 who they believed they were licensed or authorized     04:15:11

11 from.

12    Q   So you relied on Sirius XM and the opt-outs

13 to decide which sound recordings to exclude from the

14 class, and you didn't do any further investigation

15 to find out if the remainder was actually properly     04:15:25

16 part of the class?

17        MS. SRINIVASAN:  Object to the form.

18        THE WITNESS:  Well, my understanding is they

19 are properly part of the class, because my

20 understanding from counsel is the class is owners of   04:15:38

21 pre-'72 sound recordings played by Sirius XM in the

22 relevant period, unless Sirius XM has demonstrated

23 that they had a license or authorization or unless

24 they've opted out.

25        So that's -- that's what we did.  So I          04:16:00
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1 First of all, I don't know that what you said is

2 true, but I didn't -- I don't indicate what's not

3 authorized or licensed.  I indicate what appears to

4 be authorized or licensed according to the data

5 produced by Sirius XM, and if so, I take it out.       05:14:34

6        So to the extent these are in the remaining

7 sound recordings, it's because we didn't identify

8 the sound recording from the combined playlist in

9 one of the sources of information indicating a

10 license.                                               05:14:58

11        And it could have been because it didn't

12 match and the computer didn't find it out of the

13 111,000 attempted matches, or it could be because in

14 the major label spreadsheet, despite the fact it

15 says ABKCO, it was not identified as licensed          05:15:14

16 similar to the Capital Records sound recordings that

17 I mentioned previously.

18        But I -- my determination is not what's not

19 licensed or authorized.  My determination is to

20 exclude sound recordings for which Sirius XM has       05:15:32

21 indicated they have a license or authorization.

22    Q   And is the -- identifying what's licensed or

23 authorized, isn't that -- the negative of that that

24 you're concluding that the balance is not authorized

25 or licensed?                                           05:15:53
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1    A   No.  I'm concluding that Sirius XM hasn't

2 produced evidence to demonstrate that they had

3 authorization.

4    Q   So you're not expressing any opinion on

5 whether the remaining sound recordings are licensed    05:16:05

6 or not.  You're simply saying they weren't on the

7 list that Sirius XM provided that affirmatively

8 stated that these are licensed or authorized; is

9 that correct?

10    A   Yeah, I think -- I think that's fair to say.    05:16:21

11 I'm -- I'm trying to take everything out of the

12 class damages that Sirius XM indicates they have a

13 license for.  And if they don't indicate that to me,

14 I have no basis for taking it out of the damages.

15    Q   So your opinion -- strike that.                 05:16:38

16        Do you have an opinion on whether the

17 remaining sound recordings are not licensed or not

18 authorized?  Strike that.

19        Do you have an opinion whether the remaining

20 sound recordings are authorized or licensed?           05:16:56

21        MS. SRINIVASAN:  Object to the form, calls

22 for a legal conclusion.

23        THE WITNESS:  Well -- okay.  The way you want

24 me to answer the question is yes, yes, I do.

25 BY MR. WINTER:                                         05:17:10
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1    Q   And what is your opinion?

2    A   My opinion is based on the procedures I

3 employed to try to identify evidence that Sirius XM

4 asserts authorization or license to play sound

5 recordings, I have not been able to identify any       05:17:30

6 such evidence related to those sound recordings.

7    Q   So do you have a conclusion or an opinion

8 regarding the remaining sound recordings on whether

9 they are licensed or authorized or opt-outs?

10    A   Yeah, I don't have any evidence that they       05:17:48

11 are, and so those are the bases for my calculating

12 the class damages.

13    Q   My -- my question is, do you have any

14 opinions whether the remaining sound recordings are

15 owned by the majors?                                   05:18:06

16    A   Do you mean on any particular sound

17 recording, do I have an opinion one way or another

18 whether the data Sirius XM provided to me or the

19 methodology I employed work perfectly?  Of course

20 not.  That's the whole point.  It's the same issue     05:18:23

21 Dr. Ugone's -- we're dealing with.

22        So my methodology is designed to -- to the

23 extent reasonable and appropriate, identify as many

24 sound recordings as I can where Sirius XM has

25 asserted a license or authorization and take those     05:18:42
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1 sound recordings are owned by the class members; is

2 that correct?

3    A   Yeah, that's a good clarification.  It would

4 also include sound recordings for which Sirius XM

5 hasn't -- that may be owned by others for which        05:22:50

6 Sirius XM hasn't identified that in their data.

7        So, for example, if there's a sound recording

8 owned by Capital Records and the major label

9 spreadsheet doesn't have an asterisk on it which is

10 designed to indicate ownership, that would be on my    05:23:08

11 list.  And if -- if someone determined it's actually

12 owned by Capital Records, then that error in the

13 major label spreadsheet would also affect my

14 conclusion.

15    Q   I'm going to ask the question again.            05:23:24

16        Is it your opinion -- within the margin of

17 error related to some minor mathematical

18 inaccuracies, is it your opinion that the remaining

19 sound recordings are owned by the class members?

20    A   It's not a mathematical issue.  Based on the    05:23:37

21 data made available to me, I believe it's a

22 reasonable determination of the sound recordings for

23 which -- excluding those for which Sirius XM's

24 identified a license or authorization or a party has

25 opted out and given a list of songs that they own.     05:24:01
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1    Q   Have you done anything to verify that these

2 remaining sound recordings belong to any of the

3 class members?

4        MS. SRINIVASAN:  Object to the form.

5        THE WITNESS:  Well, certainly the Turtle        05:24:18

6 songs are on there, and I know those are owned by

7 the -- Flo & Eddie, so -- but no, I haven't gone

8 through the 30-some-thousand sound recordings and

9 attempted to verify directly that some current

10 remaining class member actually has ownership.         05:24:38

11 BY MR. WINTER:

12    Q   So aside from the Turtle sound recordings,

13 which you say you verified are owned by the class

14 members, are there any other sound recordings on the

15 remaining sound recordings list that you have          05:24:50

16 verified are owned by the class members?

17        MS. SRINIVASAN:  Object to the form; calls

18 for a legal conclusion.

19        THE WITNESS:  No.  My -- my methodology

20 didn't attempt to identify ownership.  I attempted     05:25:00

21 to identify claims of license and authorization or

22 accepted the claims of ownership for opt-outs.

23 BY MR. WINTER:

24    Q   So you haven't done anything to verify that

25 the remaining sound recordings are owned by class      05:25:20
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1 members other than the Turtles songs; is that fair?

2        MS. SRINIVASAN:  Object to the form.

3        THE WITNESS:  Well, other than to establish

4 my methodology, which is designed to exclude from my

5 class damages any sound recording that -- that I can   05:25:44

6 determine someone else has -- someone who's not in

7 the class has asserted ownership.  I mean, that's --

8 that's what I've done.

9 BY MR. WINTER:

10    Q   Understood.  And you've explained that          05:25:59

11 methodology, and we've gone through that.

12    A   Uh-huh.

13    Q   And now we're at the point that we have these

14 remaining sound recordings that you used to

15 calculate the damages in this case.                    05:26:07

16    A   Uh-huh.

17    Q   And I'm asking you that -- after you have

18 done that procedure that you outlined before --

19    A   Uh-huh.

20    Q   -- have you done anything now to verify that    05:26:15

21 any of these remaining sound recordings that you

22 used to calculate your damages are owned by any

23 class members other than the Flo & Eddie recordings?

24    A   No.  I haven't -- I haven't attempted to

25 validate ownership of the remaining sound              05:26:31
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CONFIDENTIAL PORTION

1      deemed confidential.)

2    Q   Is it your opinion that Sirius XM would have

3 made -- strike that.

4        Is it your opinion that Sirius XM would have

5 recognized  less revenue over the period    06:30:43

6 in which you calculated damages if they had not

7 played the class members' pre-1972 recordings?

8    A   I don't think I would go that far.  It's

9 not -- I -- that's not -- I haven't analyzed that

10 question in -- in that context, and that's not how I   06:31:04

11 calculated the -- the .

12        But certainly, if there's, yeah, less content

13 available, particularly of certain types of music,

14 there's going to be some subscribers that would

15 probably either not subscribe or be willing to pay     06:31:20

16 less, and -- you know, so I'm sort of relying on

17 Sirius XM's analysis of what drives their revenue

18 and their -- representations that their revenue was

19 driven in part by, you know, which songs they play

20 and how many times they play them and that sort of     06:31:44

21 thing.  So -- but that's not how I derive the 

23    Q   Did you make any attempt to calculate how

24 much less revenue Sirius XM would have received over

25 your calculated damages period had they not played     06:32:01
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CONFIDENTIAL PORTION

1 the class members' pre-1972 sound recordings?

2        MS. SRINIVASAN:  Object to the form.

3        THE WITNESS:  Only to the extent that I

4 calculated the revenue that Sirius XM indicates is

5 attributable to those recordings, so --                06:32:18

6 BY MR. WINTER:

7    Q   But you just said you didn't think that they

8 would -- that that was the correct measure of how

9 much less revenue Sirius XM would have received?

10    A   I said I didn't perform my analysis for that    06:32:27

11 purpose, so that's not what the number represents in

12 my report.  But it would be certainly a reasonable

13 starting point; if not, a reasonable estimate of

14 that number.

15    Q   Is it your testimony that you think that        06:32:46

16 Sirius XM would have earned  less in

17 revenue had they not played any of the class

18 members' pre-1972 recordings?

19        MS. SRINIVASAN:  Object to the form; asked

20 and answered.                                          06:33:00

21        THE WITNESS:  Over -- over this entire

22 seven-year period?  It's possible, yeah.

23 BY MR. WINTER:

24    Q   I'm not asking you if it's possible.  I'm

25 asking you, what is your opinion?  How much less       06:33:06
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CONFIDENTIAL PORTION

1 revenue would Sirius XM have recognized or realized

2 if they had not played the class members' pre-1972

3 recordings?

4        MS. SRINIVASAN:  Object to the form.

5        THE WITNESS:  Yeah, I haven't performed that    06:33:23

6 analysis.

7 BY MR. WINTER:

8    Q   Did Sirius XM stop playing the Turtles music

9 at a certain point?

10    A   It appears so.                                  06:34:11

11        (Whereupon, the confidential portion ends.)

12 BY MR. WINTER:

13    Q   Did that have any impact on Sirius XM's

14 revenue?

15    A   I don't know.                                   06:34:19

16    Q   Did the fact that Sirius XM stopped playing

17 the Turtles' music have any impact on the Turtles'

18 revenues?

19    A   I don't know.  I haven't analyzed that.

20    Q   Is it true that consumers are willing to pay    06:34:55

21 more to listen to audio content that does not

22 include advertisements?

23    A   You mean more than they would if it did

24 include advertisements?  Is that the comparison?  I

25 don't know what you mean by more.                      06:35:19
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1    Q   Yes.  Let me ask the question again.

2        For a radio service that has ads on it, would

3 consumers or the listeners to that radio service be

4 willing to pay more for that radio service without

5 any ads?                                               06:35:43

6        MS. SRINIVASAN:  Object to the form.

7        THE WITNESS:  Do they pay anything for the

8 service with ads?  I mean, I'm just trying to

9 understand this more.  It's like a comparison of two

10 things.                                                06:36:04

11 BY MR. WINTER:

12    Q   Does a ad-free radio content -- strike that.

13        Does the fact that radio content is ad-free

14 have a value to consumers?

15        MS. SRINIVASAN:  Object to the form.            06:36:20

16        THE WITNESS:  I think consumers prefer

17 ad-free music broadcasting.

18 BY MR. WINTER:

19    Q   And if consumers are paying for music that

20 has ads on it, would they be willing to pay more for   06:36:37

21 music that has no ads on it?

22    A   It appears that that's the case.  I mean, you

23 know, a lot of the broadcasters offer music with ads

24 and music without ads, and usually there's a price

25 differential.                                          06:36:56
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1 Q     So what role, then, does radio play with

2 respect to Sundazed and its business?

3             MS. BLACK:  Object to form.

4             THE WITNESS:  It's hard for me to

5 explain that -- that it's less important and vital

6 to a label like ours.  I know that you know what

7 I'm saying about that.  But it's impossible to

8 read.

9             You feel good when you know your

10 release is being played on radio.  I mean that's a

11 good feeling.  You like to hear, especially if you

12 can pinpoint it as your release.  That feeling

13 comes from knowing that you're delivering the

14 right version to the world and not something

15 that's of lesser quality.

16             If the question is does that -- does

17 that help us with exposure and sales, it's a tough

18 read.  I mean I simply don't know how to get a

19 read on that.  There's no barometer to use whether

20 that, in a specialty label like ours, drives --

21 drives business to us.  I -- we always have kind

22 of traditionally viewed it from the other

23 perspective.

24 Q     And what's that?

25 A     That we are enabling our friends in radio
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1 to be playing the right-sounding record.  And I'm

2 speaking of primarily licensed material because,

3 without being long-winded about this, you know,

4 we're not the only people that have Nancy Sinatra

5 out there, and invariably radio is going to be

6 interested in the same handful of songs.  And they

7 can play them from our releases, or they can play

8 them from Rhino's releases or Varese Vintage's

9 releases.  But I know that ours is the

10 correct-sounding one, so that's the gratification

11 in that and that's the win for us.

12 Q     So you don't know one way or the other

13 whether radio play drives sales of Sundazed's

14 recordings?

15 A     True.  I do know that there are specific

16 events that certainly can't hurt such as a station

17 doing a label spotlight on our material.  But when

18 it's just a matter of a song being played, I have

19 no way of measuring if that -- if it drives people

20 to retail.

21 Q     So with respect to a label spotlight, do

22 you have an understanding as to whether that

23 drives sales?

24 A     I don't know if it drives sales.  It

25 spreads the word.
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1 Q     Why do you want to spread the word?

2 A     To bring more people to an understanding of

3 what our label is and what it does and, if they

4 are interested in that music, to hopefully bring

5 them in.

6 Q     And by bringing them in, do you mean

7 purchase recordings?

8 A     Yeah.

9 Q     So with respect to a label like Sundazed or

10 let's just take Sundazed as an example, do you

11 have an understanding that terrestrial radio can

12 play your music without permission?

13 A     Yes.

14 Q     Why?

15             MS. BLACK:  Object to form.

16             THE WITNESS:  Well, because -- because

17 of tradition in terrestrial radio and because I

18 feel as though they are not directly making

19 profits from playing our material.

20 BY MR. MAYOR:

21 Q     And since when have you had this belief?

22 A     Well, I'm always learning about this.  I

23 mean this is ongoing, and it's moving shape and

24 form.  But it's always been that way with me and

25 terrestrial radio because we've always worked hand
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1 in hand.  I don't know if that answers your

2 question, but that's the best I can do.

3 Q     So you've had the belief that terrestrial

4 radio is not required to obtain your permission to

5 play your music since when?

6 A     Well, I've never felt as though they needed

7 to obtain our permission.

8 Q     In all of your years in the music business?

9 A     Yes.

10 Q     Now, do you have an understanding that

11 Sirius XM has to obtain your permission before it

12 plays one of your recordings.

13             MS. BLACK:  Object to form.

14             THE WITNESS:  Could you repeat the

15 question for me?

16 BY MR. MAYOR:

17 Q     Do you have an understanding as to whether

18 Sirius XM has to obtain your permission before it

19 plays one of your recordings?

20             MS. BLACK:  Object to form.

21             THE WITNESS:  They -- no.  I don't

22 really understand but know they have never asked

23 my permission to play a song.

24 BY MR. MAYOR:

25 Q     Do you have an understanding as to whether
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1             MS. BLACK:  Object to form.

2             THE WITNESS:  Could you repeat that

3 for me?

4 BY MR. MAYOR:

5 Q     Is it your understanding that the "buy it

6 now" or "click to buy" features drive people to

7 make purchases of your recordings?

8 A     Yes.

9 Q     What is the basis for that understanding?

10 A     That if they are interested enough to

11 pursue a release further and interested enough to

12 actually make another move and another click to

13 perhaps read about it or hear a little bit more,

14 you stand a chance of being able to provide them

15 with that release.

16 Q     Are you aware of any -- have you ever

17 analyzed any data that shows that these features

18 drive people to purchase your records?

19 A     No.

20 Q     Is there any benefit to you when your

21 recordings are broadcast by Sirius XM?

22             MS. BLACK:  Object to form.

23             THE WITNESS:  I don't know the answer

24 to that.  Can you ask me the question one more

25 time?
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1 BY MR. MAYOR:

2 Q     Is there any benefit to you, Sundazed, when

3 your recordings are broadcast by Sirius XM?

4             MS. BLACK:  Object to form.

5             THE WITNESS:  I don't know.

6 BY MR. MAYOR:

7 Q     What about terrestrial radio?

8 A     I don't know.

9 Q     Is it good for you to have your recordings

10 heard by a lot of people?

11             MS. BLACK:  Object to form.

12             THE WITNESS:  Yes.

13 BY MR. MAYOR:

14 Q     Why?

15 A     To increase awareness of both the artist

16 and hopefully the brand.

17 Q     And what are you hoping to accomplish by

18 increased awareness of the artist and the brand?

19 A     More sales.

20 Q     Does airplay increase the popularity of

21 your recordings?

22             MS. BLACK:  Object to form.

23             THE WITNESS:  I don't know.

24 BY MR. MAYOR:

25 Q     Does airplay increase the popularity of
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1 your company?

2 A     I don't know.

3 Q     Does airplay increase the sales of your

4 recordings?

5 A     I have no way of knowing.

6 Q     Has Sundazed ever purchased programming

7 time on an AM/FM station?

8 A     No.

9 Q     Is there any harm to you when your

10 recordings are broadcast by Sirius XM?

11             MR. BLACK:  Object to form.

12             THE WITNESS:  No.

13 BY MR. MAYOR:

14 Q     Does airplay decrease the popularity of

15 your recordings?

16 A     I hope not.

17 Q     Does airplay decrease the popularity of

18 your company?

19 A     I hope not.

20 Q     Why do you say you hope not?

21 A     Because you hope that somebody doesn't hear

22 something and truly dislike it.

23 Q     Does airplay decrease the sales of your

24 recordings?

25 A     I have no way of knowing.
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documents as submitted by the court reporter and/or  
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the documents were processed in accordance with 
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Veritext Legal Solutions is committed to maintaining 
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the Health Insurance Portability and Accountability 

Act (HIPAA), as amended with respect to protected 
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SSAE 16 certified facility. 
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adherence to the foregoing professional and ethical 

standards from all of its subcontractors in their 

independent contractor agreements. 
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1 UNITED STATES  DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

2 --------------------------------------------x

FLO & EDDIE, INC., a California corporation,

3

                            Plaintiff,

4

V.           Civil Action No.: CV 13-05693 PSG

5

SIRIUS XM RADIO, INC., a Delaware corporation;

6 and DOES 1 through 10,

7                             Defendant.

8 --------------------------------------------x

9           Videotaped deposition of

10 TOMMASO GRAMUGLIA, held on May 25, 2016, commencing

11 at 10:21 a.m., at the Best Western University Inn,

12 90 East Main Street, Canton, New York, before

13 Taryn D. Kennedy, Registered Professional Reporter,

14 and Notary Public in and for the State of New York.

15

16

17

18

19

20

21

22

23

24 Job No 2302009

25 Pages 1 - 185
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1 APPEARANCES:

2 For the Plaintiff:

3   SUSMAN GODFREY, LLP

  Attorneys at Law

4   1000 Louisiana

  Suite 5100

5   Houston, Texas  77002-5096

  Telephone:  (713)651-9366

6   E-mail:  Bhogue@susmangodfrey.com

  BY:  BRIAN HOGUE, ESQ.

7

8 For the Defendant:

9   O'MELVENY & MYERS, LLP

  Attorneys at Law

10   1999 Avenue of the Stars

  Suite 700

11   Los Angeles, California  90067-6035

  Telephone:  (310)553-6700

12   E-mail:  Emayor@omm.com

  BY:  EVAN T. MAYOR, ESQ.

13

14 Also Present:

15   Mark L. Whalen, videographer

16

17

18

19

20

21

22

23

24

25
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1 you would speak of.  So no, we have not -- we have

2 not really done that except in the last few -- in

3 the last year or so on Country Rewind.  We've

4 promoted.  We've hired a promotion guy to help us

5 with radio play.

6      Q     And --

7      A     And that was only in the last year.

8      Q     And what -- why did you hire someone to

9 help you with Country Rewind?

10      A     It's because we wanted to -- to get

11 airplay on independent radio stations, because what

12 we're doing was very unique, and we were successful.

13 We had -- we had several number one independent

14 radio hits with the releases we did.  Because, you

15 know, they -- they were, you know, well-accepted by

16 the radio stations.

17      Q     And what releases are these?

18      A     Two Faron Young cuts from Faron Young.

19 One was You Don't Know Me and the other one I can't

20 remember.  I'm sorry.

21      Q     Are those -- go ahead.

22      A     Country Rewind.  Connie Smith was -- oh,

23 it's on the tip of my tongue.  There was a song by

24 Connie Smith.  And then on -- we promoted

25 Mickey Gilley, and the song we promoted with
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1 Mickey Gilley was Swinging Doors.

2      Q     And is it your understanding that any of

3 those songs you were promoting were pre-1972

4 recordings?

5      A     Again, those recordings were originally

6 recorded pre-'72, to the best of my knowledge, and

7 we updated those recordings.  So they're protected

8 by copyright now.  They're completely, you know,

9 brand-new recordings.

10      Q     And why did you seek to promote those

11 songs on the radio?

12            MR. HOGUE:  Object to form.

13      A     To make -- to make airplay, to make, you

14 know, people hear them, because they --

15      Q     Why -- go ahead.

16            Well, why did you want people to hear

17 them?

18      A     Well, because they were brand-new.  You

19 know, they were -- they weren't -- this was

20 different than -- than, you know, the Connie Smith

21 original hit.  This is something -- or the

22 Mickey Gilley Swinging Doors.  This is a brand-new

23 version that's different than the famous

24 Merle Haggard cut of Swinging Doors.

25      Q     Is airplay an important part of promoting
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1 music?

2            MR. HOGUE:  Object to form.  Vague.

3      A     I mean, airplay certainly helps.

4      Q     How does it help?

5            MR. HOGUE:  Object to form.

6      A     Well, I mean, you know, if people hear

7 something they haven't heard before, you know, they

8 may -- may promote interest.

9      Q     Does airplay promote people to purchase

10 recordings?

11      A     Well, we hope so.  We can't guarantee it.

12      Q     Is the reason that you promote country

13 songs on the radio that you hope that people buy

14 them?

15      A     Yeah.  And we also -- there's a

16 difference between promoting Hindsight and promoting

17 Country Rewind.  And I'll explain what the

18 difference is for you.  Is with Country Rewind we're

19 also trying to attract the younger audience, you

20 know, that necessarily would not listen to classic

21 country.  Because what this -- by updating the

22 classic country recording and adding instruments to

23 make them more modern but still keeping the classic

24 sound, we're hoping by getting airplay that we can

25 get a younger audience to understand what Country
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1 Rewind is and have an interest in it.

2      Q     And buy records?

3      A     Yeah.  And hopefully buy CDs.

4      Q     And how is that different for the country

5 product than for the Hindsight product?

6      A     Well, Hindsight product is a little bit

7 different in the sense that you're paying historical

8 recordings, okay, and you're not promoting a new

9 idea to a younger audience.  So -- and usually the

10 older demographics, okay, that buy Hindsight records

11 are collectors and not necessarily are people that

12 listen to a radio station and then go buy a record,

13 you know ...  They're buying it because of

14 collectors, you know ...  They're -- oh, I want

15 Artie Shaw.  It's not, Well, I heard Artie Shaw.

16            It's a little bit different when you're

17 talking about a younger audience that we're trying

18 to do with Country Rewind.  We're actually trying to

19 go after a younger, newer audience to bring them

20 into -- hopefully in liking classic country

21 so-called versus the new country, you know ...

22      Q     And you're doing that by promoting your

23 records on the radio?

24      A     Well, getting it played.  We don't --

25 and, remember, our very limited promotion that we
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1 understanding as to how he promotes your music?

2      A     No, I don't.  Other than the fact that he

3 calls radio stations and he knows people, and they

4 say, Hey, I got a new record release by

5 Mickey Gilley.

6            And they'll say, Well, we didn't know

7 Mickey Gilley did a new record, you know ...

8            Or the case of Faron Young.

9 Faron Young's been dead for 12 years.  And

10 Faron Young was very popular on radio.  And a couple

11 of guys called in and want to interview him.  So

12 Charlie says -- he says, How can we dig him up?

13            I said, I have no idea.

14      Q     Do you have an understanding as to

15 whether Hindsight has ever promoted this country

16 music on Sirius XM?

17      A     I have no idea.  I mean, I know we have

18 gotten airplay on some cable radio stations.

19 Whether that means XM, I don't know.  I don't

20 actually deal with Charlie, you know ...  And when I

21 say "deal with Charlie," I don't say, Which stations

22 you playing, which stations you don't play?  So I

23 don't know exactly where they're getting it played.

24      Q     Do you know -- do you have any

25 understanding as to whether Charlie has a
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1 relationship with any Sirius XM DJs?

2      A     I have no idea, to be honest with you.

3 It's a question I never really asked.  I'm more

4 interested if I can get it played in -- on -- on the

5 Tubb show on -- on, you know -- on the Nashville

6 radio stations, you know, because that's my

7 interest.  You know, I don't even think about XM

8 radio.  I don't think I've ever asked him that

9 question, but I will ask that question now that

10 you've asked me that question.

11      Q     Do you understand that Charlie sends CDs

12 of music to DJs?

13            MR. HOGUE:  Object to form.

14      A     They don't -- they don't send -- they

15 don't really send CDs anymore.  I don't know if

16 you're aware of it.  What they do is they send MP3s

17 out.  It goes on some site and -- I don't know

18 exactly how it works.  But we have to send him a

19 digital quality -- or a high-quality MP3, and then

20 the MP3 is loaded on some site and stations can

21 download that MP3, the high-quality MP3.  They call

22 it a radio-quality MP3.

23            So they really -- matter of fact, from

24 what I understand is radio stations don't want CDs

25 anymore.  They won't play them if you send it to
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1 them as a CD.  I don't know if that's totally true,

2 but that's what I've been told.

3      Q     Do you have any idea about whether Sirius

4 XM has access to that site that you're talking

5 about?

6      A     Not a clue.  I don't know anybody at XM

7 other than you.

8      Q     What was that?

9      A     I don't know anybody at XM --

10      Q     Oh.

11      A     -- other than you.  I mean, you represent

12 them.  You don't work for XM.

13      Q     Other than Charlie Ammerson [sic]

14 recently promoting your country music, any other

15 promoting that Hindsight's done over the past --

16      A     No.  Some of the --

17      Q     -- 25 --

18      A     Some of the artists themselves, you know,

19 do some promotion themselves, you know ...  Like,

20 Connie Smith had a TV show with her husband, so she

21 would promote the new release.  Mickey Gilley

22 promotes it at all his concerts, you know, buy my

23 new release, that kind, you know ...

24      Q     Any other promotion you can think of?

25      A     No.  We really don't have -- you know, we
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1 really -- we really -- you know, that's something

2 that we're about to change where we're going to be

3 more involved in social media and all that stuff.

4 But no, we don't do a lot of promotion.

5      Q     So as -- just -- I'm trying to make the

6 record clear.  So as you sit here today, besides the

7 Charlie Ammerson promotion and artists promoting

8 their own music, can you think of any other

9 promotion that Hindsight has been involved in over

10 the past -- since it was founded?

11            MR. HOGUE:  Object to form.

12      A     I think that's a long period of time.

13 There are -- have been other promotions where I've

14 been involved.  But I mean, I'm just talking about

15 in the short term here in the last five or six

16 years.  You know, I mean, I can't remember

17 everything we did over 40 years.

18      Q     Well, I'm just asking for what you can

19 remember today.

20      A     Okay.

21      Q     So tell me about any other promotions you

22 can remember today.

23      A     I mean, I don't -- you know, I recall

24 that we must have done some, but I don't recall the

25 specifics.
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transcript of the colloquies, questions and answers 
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